Birmingham Third Sector Assembly Champions’ response to Department of Communities and Local Government consultation - A new mandatory power of possession for anti-social behaviour 

 Consultation 3rd August 2011 – 7th November 2011

The consultation paper seeks views on the detail and practicalities of a new mandatory power of possession to enable landlords to take swifter action to evict their most anti-social tenants. The Government’s intention is that the necessary legislation be introduced alongside legislative changes required following the Home Office’s recent consultation on reforming tools and powers to tackle anti-social behaviour.

In a letter to Social Landlords dated 15th August 2011, in the wake of the recent disturbances, the Housing Minister, Grant Shapps has proposed extending the scope of the consultation to include a discretionary ground alongside the mandatory power of possession, where social tenants or members of their families are found guilty of serious anti-social behaviour or criminality beyond the immediate neighbourhood of the property.  

Introduction

The consultation paper recognises that the most effective approaches to anti-social behaviour involve prevention and early intervention and that eviction should always be a last resort. Records show that social landlords use eviction proceedings for anti-social behaviour sparingly.  The problem that the initial consultation paper seeks to address is the length of time possession proceedings take and the resultant cost to the community both financially and socially.

One of the declared objectives of the consultation proposals is “not to increase the number of evictions for anti-social behaviour but to facilitate faster outcomes not different ones”

The proposed change included within the Minister’s letter of 15th August 2011 would extend the purpose of the initial consultation document. Question 1 reflects this change.

Response to Aims of Consultation

We support the recognition within the initial consultation paper that eviction should always be a last resort, but is an important option in tackling the blight to the lives of vulnerable people, families and communities, which serious anti-social behaviour causes.

We welcome the recognition that prevention and early interventions are by far the most used and effective means of tackling the problem and much has been learned in recent years about what works. This also avoids shunting the problem into other neighbourhoods.

We welcome the objective of the consultation paper to attempt to speed up the process to avoid the prolonged distress and suffering when other interventions have failed. We believe that creating a mandatory ground for possession would only achieve this objective in some cases and leave other, equally harrowing examples, taking too long to deal with.
 We believe that there are important principles of justice at risk if the proposed changes are made to create a mandatory possession ground, thus removing the judgement of the courts in relation to the specificity of the previous conviction. 

We believe that the preferred option should be to tackle the procedural delays within the judicial system, thus improving the situation for all victims.
We do not support extension of the current discretionary ground for possession where social tenants or members of their families are found guilty of serious anti-social behaviour or criminality beyond the immediate neighbourhood of the property.  
Response to Consultation Questions

Question 1: Do you agree that we should extend the scope of the current discretionary ground for possession for anti-social behaviour and criminality in this way?
Our view is that the proposed change should not be made. The discretionary ground for possession should clearly remain where criminality is linked to a tenant’s housing, through use of the premises in a criminal manner or the commission of significant criminal offences in the locality, but it should not extend to criminality that is not linked in any way to the housing situation.

This proposal appears to being made as an immediate response to the criminality and disorder that has been seen in the UK this summer, but there is no research or other evidence to demonstrate that the availability of a ground for possession of housing in these circumstances would have any deterrent effect on criminal behaviour.

This would appear to be providing a further punishment for those convicted of criminal behaviour, the eviction from their home. It is our view that punishment of those convicted of criminal offences should be for the criminal justice system, not administered by housing managers. This would be a very selective additional punishment because it would only apply to those who have a social housing tenancy. Those who were owner occupiers would be at risk of no additional punishment of loss of home if convicted of these offences and whilst the grounds for possession would also be available to private landlords, it is very unlikely that they would use them if the behaviour did not impact in any way on the conduct of the tenancy.

Question 2: Do you agree that we should construct a new mandatory power of possession in this way?
Our view is that there is not the need for a new mandatory power. As is pointed out in paragraph 2.1 of this consultation, it is already a discretionary ground for possession on an assured or a secure tenancy if a tenant, household member or visitor has been convicted of using the property or allowing it to be used for illegal or immoral purposes, or has been convicted of an indictable offence committed in the locality of the property.

There therefore already exist grounds for possession based upon a criminal conviction, without the need for any victim of criminal or anti-social behaviour to have to give further evidence to the county court to establish the ground for possession. 

Schedule 2 of the Housing Act 1985 and Schedule 2 of the Housing Act 1988 set out grounds for possession on secure and assured tenancies, certain of which are discretionary, where the ground must be proven and a court must be satisfied that it is reasonable to grant a possession order, others are mandatory where if the ground is proven the court must grant a possession order. With one exception, grounds of possession related to the behaviour of the tenant are discretionary, that exception being Ground 8 of Schedule 2 of the Housing Act 1988, severe rent arrears. It is entirely correct that grounds for possession related to the behaviour of the tenant (or other family members) should be discretionary, with an issue as serious as evicting a person or family from their home, a judge should always be able to exercise discretion as to whether the behaviour is severe enough to warrant an eviction.

The Court of Appeal in the case Sandwell MBC v Hensley [2007] EWCA Civ 1425; 1 November 2007 overturned a suspended possession order made against a tenant convicted of cultivating cannabis in their tenancy and replaced it with an outright possession order. The Court held that unless a court is provided with evidence demonstrating real hope that an individual has changed his or her ways, social landlords are entitled to an outright possession order.

Similarly in the High Court in Knowlsey Housing Trust v Prescott [2009] EWHC 924 (QB) Mr Prescott was convicted of conspiracy to supply cocaine and amphetamines from a drugs “factory” close to the premises. Mr  Prescott was sentenced to eight years in prison and the association sought possession of the joint tenancy against his wife. The county court made a postponed possession order, on condition that Mrs Prescott did not allow the house to be used for drug dealing. Knowlsey Housing Trust appealed and the decision was overturned. The judge stated “in general terms the more closely the criminal conduct in question is connected to the house in which possession is sought, the more compelling the case for an immediate order for possession.”

The current grounds for possession clearly allow for possession to be granted where there is criminality associated with the housing. The higher courts have given the clear message that this should be outright possession where there is serious criminality. There is no need to create a mandatory power of possession, because that would remove the vital power for a judge to consider each case on its merits and to determine whether eviction is an appropriate response.

Under Ground 8 of the Schedule 2 of the Housing Act 1988 severe rent arrears is a mandatory ground for eviction, where a tenant owes eight weeks arrears at the time of service of notice and still owes eight weeks arrears at the time of the court hearing. In North British Housing Association Limited v Matthews [2004] EWCA Civ 1736 in the Court of Appeal the tenant claimed that arrears arose from the failure of the housing benefits department to assess a claim and put it into payment. The Court of Appeal held that the county court has no power to consider why the arrears have arisen, or to adjourn the claim to allow the housing benefit claim to be assessed. This illustrates the risks of mandatory routes to possession that deny a judge the opportunity to consider individual circumstances.

Paragraph 2.6 of the consultation paper suggests that the recent Supreme Court judgements in Pinnock and Powell, Hall and Frisby provide a safeguard in that a Human Rights defence based on proportionality would be available. This fails to recognise however that in many parts of the country it is very difficult for tenants to obtain publicly funded legal advice on housing at the level of expertise that such a defence would require, and that a Human Rights defence based upon proportionality would not be an option for anyone who was unable to obtain specialist legal advice even if the behaviour of the landlord was totally disproportionate.

With a mandatory route to possession based upon a criminal conviction there is always a danger of injustice because there is no opportunity to consider the individual circumstances.

Question 3: are these the right principles which should underpin a mandatory power of possession for anti-social behaviour? 
For the reasons given above, it is our view that there should not be a mandatory power of possession. Evicting a person from their home is an incredibly serious matter. When the sole focus is upon speed and ease, justice can become lost. There will clearly be situations where eviction does become necessary, but eviction should remain a last resort, not an easy option.

Question 4: Have we defined the basis for the new mandatory power correctly? If not, how could we improve the definition?

The discretionary grounds for nuisance behaviour could be amended to include breach of an injunction for (housing related) anti-social behaviour and in circumstances where a closure order is made. This would achieve the goal of ensuring that where matters are proven in one court they do not again have to be proven in another to obtain a possession order, but it would still allow for a district judge to determine the merits of individual cases.

It would also be possible to give statutory guidance to judges on factors to be taken into account when determining whether to make a possession order. Such guidance was inserted into Section 85A(2) of the Housing Act 1985 by the Anti-Social Behaviour Act 2003 in relation to factors to be taken account of by judges when determining if it is reasonable to grant possession where there has been anti-social behaviour. It would be possible to use legislation to further amend this if the government felt appropriate in favour of presumption of an outright possession order where the conditions of the proposed mandatory ground are met, without denying the court the right to consider individual circumstances.

Question 5: as a landlord, would you anticipate seeking possession using the mandatory power in some or all of the instances where this would be available?

Members of the Third Sector Assembly include Social Landlords and Support Agencies working with vulnerable people.  Many of us are specifically working with people who are homeless as a result of a range of factors, potentially including criminal offences. Our approach is to work with the individual to tackle the behaviour which puts their accommodation at risk. 

Question 6: Are there other issues related to the introduction of a mandatory power for possession for anti-social behaviour that we should consider?
Housing management should robustly tackle anti-social behaviour because of the impact that it has on individual victims and neighbourhoods, housing managers should be fully supported in this and given the tools and resources to achieve this, but not at the expense of blurring the boundaries of the role of housing management and criminal justice.

We are concerned that there is a danger of heading too far in the direction of social housing being seen as a means of achieving social control, as an extension of the criminal justice system, rather than the provision and management of housing. We believe that the discretionary ground provides a robust check and balance on whether or not the case for possession is robust and just.

Whilst the consultation paper acknowledges that possession should always be a last resort and recognises the very positive work through Family Intervention Projects and other approaches, we believe there is insufficient consideration given to the impact that these measures might have upon homelessness. People evicted in these circumstances will face major problems obtaining any further housing. This will have a disproportionate impact on children and young people and those most vulnerable. Families at risk because of the behaviour of their teenage children may be tempted to exclude if they believe their homes are at risk. This may lead to increased family breakdown and youth homelessness. This will in turn place an additional burden on hard-pressed local authority homelessness services and children’s services authorities where families lose their homes as a result of these changes, and for others seeking to work positively to challenge anti-social and criminal behaviour.
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